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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KEVIN CARL KIRCHNER,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 48142-2020
BONNEVILLE COUNTY
NO. CR10-19-7264
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Kevin Kirchner, a veteran of the United States Navy who served in Iraq and suffers from
post-traumatic stress disorder (PTSD), was convicted of attempted strangulation after he pled
guilty pursuant to North Carolina v. Alford, 400 U.S. 25 (1970). Mr. Kirchner appeals from his
judgment of conviction, arguing the district court abused its discretion when it sentenced him to
a unified term of ten years, with two years fixed, considering the substantial mitigating factors
that exist in this case.
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Statement of Facts and Course of Proceedings
Mr. Kirchner struck his girlfriend and placed his hands around her neck, after waking to
find her in his bed. (Conf. Exs., p.7.) He told the police he woke up at 5:30 a.m., and thought she
was a burglar who had entered his home while he was sleeping, as she did not live with him.
(Conf. Exs., p.9.) He “pushed” her and “held her down” and told the police he would not have
done it if he “had known it was her.” (Conf. Exs., p.9.)
The State charged Mr. Kirchner by Information with felony strangulation (attempted) and
misdemeanor battery. (R., pp.43-45.) Mr. Kirchner entered into an agreement with the State
pursuant to which he agreed to plead guilty to attempted strangulation, as charged. (R., pp.75-78;
Supp. Tr., p.3. L.25 – p.4, L.24.) The parties agreed to jointly recommend Veteran’s Court, if
Mr. Kirchner was accepted, and the State agreed to recommend the district court retain
jurisdiction if Mr. Kirchner was not accepted. (R., p.76.)
At the change of plea hearing, Mr. Kirchner said he held his girlfriend down by her neck
“when she came into my house unlawfully.” (Supp. Tr., p.12, Ls.8-12.) The district court
expressed concern that Mr. Kirchner had a possible defense to the charged crime, but accepted
his guilty plea pursuant to North Carolina v. Alford, 400 U.S. 25 (1970). (Supp. Tr., p.15, L.16 –
p.17, L.14.) The district court released Mr. Kirchner in advance of sentencing. (Supp. Tr., p.20,
Ls.11-19.)
The district court revoked Mr. Kirchner’s release, on the State’s motion, after the State
alleged Mr. Kirchner violated the terms of his release by using methamphetamine on one
occasion, failing to appear for drug testing on multiple occasions, and being charged with
violation of a no contact order and possession of drug paraphernalia. (R., pp.89-94.)
Mr. Kirchner applied to Veteran’s Court and Domestic Violence Court, but was not accepted to
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either. (Conf. Docs., p.8.) The district court sentenced Mr. Kirchner to a unified term of ten
years, with two years fixed, and retained jurisdiction. (Tr., p.23, L.20 – p.24, L.7.) The judgment
of conviction was entered on May 18, 2020. (R., pp.111-15.) Mr. Kirchner filed a timely notice
of appeal on June 29, 2020. (R., pp.117-20.) He subsequently filed a motion pursuant to Idaho
Criminal Rule 35 for a reduction of sentence. (Supp. R., pp.10-11.) The district court denied the
motion following a hearing.1 (Supp. R., pp.17-18.)

ISSUE
Did the district court abuse its discretion when it sentenced Mr. Kirchner to a unified term of ten
years, with two years fixed, for attempted strangulation?

ARGUMENT
Considering The Substantial Mitigating Factors That Exist In This Case, The District Court
Abused Its Discretion When It Sentenced Mr. Kirchner To A Unified Term Of Ten Years, With
Two Years Fixed, For Attempted Strangulation
The Idaho Supreme Court has held that where, as here, a district court imposes a sentence
within statutory limits, the appellant “has the burden of showing a clear abuse of discretion on
the part of the court imposing the sentence.” State v. Jackson, 130 Idaho 293, 294 (1997)
(quotation marks and citation omitted). In order to succeed on appeal under this standard, an
appellant “must establish that, under any reasonable view of the facts, the sentence was excessive
considering the objectives of criminal punishment,” which are deterrence, the possibility of
rehabilitation, punishment or retribution for wrongdoing, and the protection of society. State v.
Varie, 135 Idaho 848, 856 (2001) (citation omitted). Mr. Kirchner can make the necessary
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Mr. Kirchner is not challenging the district court’s denial of his Rule 35 motion in light of
State v. Huffman, 144 Idaho 201, 203 (2007).
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showing, as his sentence was excessive considering these four objectives in light of the
substantial mitigating factors that exist in this case.
Mr. Kirchner’s sentence cannot be justified by the first objective of criminal punishment,
which is deterrence of the individual and the public generally. See Varie, 135 Idaho at 856.
Mr. Kirchner entered an Aflord plea in order to resolve the charges against him, and did not
admit to intentionally harming his girlfriend. (See Supp. Tr., p.15, L.16 – p.17, L.14.) As
Mr. Kirchner explained at every stage in these proceedings, he pushed and held down his
girlfriend when he awoke to find her in bed with him, and did not realize it was her. (See Conf.
Exs., pp.9, 43.) This is not the kind of conduct that can be deterred, either specifically or
generally. It appears Mr. Kirchner’s overreaction may stem, in part, from his PTSD.
Mr. Kirchner served in the United States Navy for four years, and saw combat in Iraq prior to
being honorably discharged. (Conf. Exs., pp.15-16.) He was diagnosed with PTSD in 2015 and
has never received counseling or treatment. (Conf. Exs., p.16). While the harm he caused to his
girlfriend is concerning, it does not warrant a term of incarceration.
Mr. Kirchner’s sentence cannot be justified by the second objective of criminal
punishment, which is the possibility of rehabilitation. See Varie, 135 Idaho at 856. It is clear that
Mr. Kirchner faces a far better chance of being rehabilitated in the community than in prison.
Dr. Landers, a psychologist, assessed Mr. Kirchner in advance of sentencing, and stated
treatment in Veteran’s Court, if available, “would be the ideal fit.” (Conf. Exs., p.16.)
Dr. Landers noted in his report that “[i]ncarceration will ensure the safety of the public while
[Mr. Kirchner] is in a prison environment; however, it is unlikely that time served in and of itself
will create the practical skills and insight necessary [for him] to become a productive member of
society.” (Conf. Exs., p.17.) Dr. Landers also noted that “[a] retained jurisdiction program is not
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as likely to yield positive outcomes as a community based specialty court program” as it “does
not allow for as much support when the defendant returns to the community.” (Conf. Exs., p.17.)
Mr. Kirchner does not dispute that he needs help, but strongly contends that the help he needs is
only available in the community. The sentence the district court imposed will likely have the
effect of hindering, not helping, Mr. Kirchner’s rehabilitation.
Mr. Kirchner’s sentence also cannot be justified by the third objective of criminal
punishment, which is the punishment or retribution for wrongdoing. See Varie, 135 Idaho at 856.
It is questionable whether Mr. Kirchner is deserving of any punishment or retribution as he
harmed his girlfriend without understanding it was her. (See Conf. Exs., pp.9, 43.) To the extent
that any punishment is warranted, surely a prison sentence of ten years, with two years fixed, is
excessive.
Finally, Mr. Kirchner’s sentence cannot be justified by the fourth objective of criminal
punishment, which is the protection of society. See Varie, 135 Idaho at 856. This was
Mr. Kirchner’s first felony conviction, and he was assessed as presenting only a moderate risk to
reoffend. (Conf. Exs., pp.3, 11.) Mr. Kirchner is

years old, and has the majority of his life

ahead of him. (See Conf. Exs., p.4.) Mr. Kirchner recognizes he could benefit from counseling,
which could (and should) be provided in the community. Even Mr. Kirchner’s girlfriend, the
alleged victim in this case, recommended Mr. Kirchner be sentenced to “specialty court or
counseling” instead of jail. (Conf. Docs., p.7.) She stated at sentencing that she was not afraid of
Mr. Kirchner, and she believed she and Mr. Kirchner “could have solved [this] ourselves.”
(Tr., p.7, Ls.6-10.)
At sentencing, counsel for Mr. Kirchner recommended a unified sentence of four years,
with two years fixed, suspended. (Tr., p.9, L.13 – p.10, L.24.) This would have been a reasonable
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sentence considering the substantial mitigating factors that exist in this case. The sentence the
district court imposed on Mr. Kirchner was excessive, and must be reduced by this Court or the
district court on remand.

CONCLUSION
Mr. Kirchner respectfully requests that the Court reduce his sentence as it deems
appropriate. Alternatively, he requests that the Court remand this case to the district court for a
new sentencing hearing.
DATED this 2nd day of March, 2021.

/s/ Andrea W. Reynolds
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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